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Key Properties Group, LLC (“Key”), appeals from ap®rior Court Final
Award of Compensation Order and related orders.os&horders resolved a
condemnation action, filed by the city of MilfordMilford” or the “City”), to
obtain temporary construction and permanent utdisements thorough Key’s
Hearthstone Manor development (“Hearthstone ManorBefore entering the
Award Order, the Superior Court denied Key's motito dismiss the
condemnation action and granted Milford an OrddPadsession of the easements.

Key seeks the reversal of the Superior Court Or#&y argues that: (1) the
City violated its charter when authorizing therfgiof the condemnation action; (2)
the condemnation violates the Public Use clausébeoDelaware and the United
States Constitutions; (3) the City is equitablyopped from exercising its
condemnation power against Key; and (4) the Cinlated the Real Property
Acquisition Act (“RPAA”) before filing the condemtian action. We conclude
that Key'’s claims are without merit, and, therefakirm.

FACTUAL AND PROCEDURAL BACKGROUND
A. The Hearthstone Manor and West Shore Devel opments
In April 2000, Milford annexed Hearthstone Manodamtered into a utility

agreement with Key, which is Hearthstone Manor'siew That utility agreement

! The utility agreement was signed by MG Developrm@ampany, LLG—Key's predecessor.
This opinion refers to Key as the owner and dewalayf Hearthstone Manor at all pertinent
times.



provided that: (i) Milford will construct and iredt the sewer and water utility
systems up to the Hearthstone Manor property I(ng;Key will install those
systems in Hearthstone Manor; and (iii) Milford Waperate and maintain the
systems installed by Key, after Key turns them doévlilford.

In March 2001, Milford annexed the West Shores tgraent (“West
Shores”), which is adjacent to Hearthstone Manoto ithe City’s municipal
boundaries. In December 2002, Milford approved tHearthstone Manor
development plan. The plan’s notes (the “Notetdjesthat Milford will provide
sewer services to West Shores through easemeiattedbbetween lots 236 & 237
and Todd Courtparcels located in Hearthstone Manor. The Notehdu state
that Milford will not use any easements locatedammy additional phases of
Hearthstone Manor until those phases are completed, also that Key may
relocate easements, subject to Milford’s approval.

In April 2005, Milford approved the West Shores Bmpment Plan, which
provided for two sewer easements that would betdéacdetween Hearthstone
Manor and West Shores. By that time, Key had liestasewer lines within
Hearthstone Manor, but not up to the connectiomtgowith West Shores. Key
left a gap of approximately 1,500 feet.

In June 2005, DLM, LLC (“DLM"}—West Shore’s developersued

Milford, Key and others, seeking relief from Milfis refusal to allow DLM to use



Milford’s easements to connect to the sewer lindiexainstalled in Hearthstone
Manor? In September 2005, DLM and Milford entered intaitdity agreement
which provided that DLM will be responsible for thest of extending the sewer
lines through Hearthstone Manor to West Shores.th&t agreement, Milford
represented that it had all the necessary easenenémnable the sewer line
construction to go forward.

In October 2005, DLM and Milford executed a set@#magreement in
which Milford agreed to take all action requiredetzable the City and DLM to use
the easements in Hearthstone Manor. Key was noarty to that settlement
agreement.

B. The Condemnation Actions

Key refused to allow DLM access to the Hearthstbfenor easements.
Consequently, in March 2006, Milford filed a cond&tion action against Key to
obtain easements enabling DLM to construct a sdwerup to West Shores as
provided in the 2005 utility and settlement agreetsie The Superior Court

dismissed the action on the ground that the Cityur€d vote to file the

2 The suit was filed by Trolley Square Partners, LLBDLM'’s predecessor. This opinion refers
to DLM as owner and developer of West Shores giatinent times.

3



condemnation action did not satisfy the proceduesjuirements of Milford’s
Charter’

In July 2007, after another Council vote, Milfordlefl a second
condemnation action against Key. Milford’s Courauiithorized the filing of that
action by motion dated October 22, 2007Key moved to dismiss the second
action, arguingjnter alia, that: (1) the Council’s motion authorizing thénfiy of
that action violated Milford’s charter; (2) the d@mnation was not for a public
use; (3) Milford was equitably estopped from ex&ng its condemnation power
against Key; and (4) Milford did not comply withetrRPAA before filing the
second condemnation action. On December 31, 286@8Superior Court denied
Key’s motion to dismiss and granted Milford an Qrdé Possessioh. On April

23, 2009, at Key's request, the Superior Court redtea Final Award of

% The council had failed to comply with several sfieprocedural requirements set forth in the
City Charter €.9., including a general subject matter for considenain a motion calling for an
executive session of the council to vote on theleamation action).

* The city council met seven times to consider thedemnation action and voted on it four
times. The Superior Court held, however, that adhty October 22, 2007 vote, which ratified a
previous authorization, was in compliance with Miitf's charter requirements.

® The Superior Court declined to hold a hearingtengecond condemnation action because the
factual issues were identical to those raisederfitist action.
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Compensation Order, ordering Milford to pay Key2kH) as just compensation for
the easement®.This appeal followed.
ANALYSIS

On appeal, Key claims that the Superior Court eiredienying Key’s
motion to dismiss the second condemnation actsa consequence, Key argues,
this Court should reverse the Superior Court’s Alv@rder, as well as that Court’s
Order of Possessidn.

We review the Superior Court’s legal determinatiaesnovo.® Factual
findings, however, will not be disturbed if theyeasufficiently supported by the

record and are the product of an orderly and ldg&asoning process.

® Key appealed from the December 31, 2008 decisitfe. denied that appeal because Key filed
the appeal before the Superior Court had enterdithah award but failed to comply with
Supreme Court Rule 42 on interlocutory appe#lsy Properties Group, LLC v. City of Milford,
972 A.2d 312 (Table), 2009 WL 1059105, at *1 (Dghr. 21, 2009).

’ Key does not contest the amount awarded. An tmprg of the condemnation award is,
however, the only remedy available to Key in tipgdfic case. 1M@el. C. § 6112 provides a
right of review in condemnation actions “from theafl confirmed award ..as in the manner
provided for review of any other final civil judgment of the Superior Court” (emphasis added).
To challenge the actuabndemnation of the easements, Key should have filed an interloguto
appeal from the order of possession. Because Kaemo attempt to certify its appeal from the
December 31, 2008 decision as interlocutory, ouere is limited to whether the final award “is
so grossly excessive as to shock the court’s censeiand sense of justice, and ... the injustice
is clear.” Newton v. City of Rehoboth, 593 A.2d 590 (Table), 1991 WL 78489, at *1 (Ddhay

1, 1991) (citingDelmarva Power & Light v. Stout, 380 A.2d 1365, 1368 (Del. 1977)). We
nonetheless choose address the merits of Key'srengis challenging the condemnation itself,
because the Superior Court entered the order af &iward at Key's request, “without prejudice
to [its] right to seek appellate review.”

8 CCSInvestors LLC v. Brown, 977 A.2d 301, 320 (Del. 2009).

® Wilmington Parking Auth. v. 277 W. 8" <., 521 A.2d 227, 233 (Del. 1986).
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The Motion to File the Condemnation
Action Did Not Violate the City Charter

Key first claims that Milford’s condemnation viodat its Charter, because
the City Council authorized the filing of the conalgation actiorby motion, rather
than by ordinance or resolution. Section 4.11 dfdw’s Charter specifies eight
acts by the City Council that must be accomplishgdvay of ordinance. The
filing of a condemnation action is not included ammahose acts. Section 4.11
further provides that any other acts “may be doitkeeby ordinance or by
resolution.” Key argues that because Section 4.11 makegfeoence to Council
action “by motion,” the Council lacks authority tmuthorize the filing of a
condemnation action by motion, rather than by adag or resolution. Therefore,
the Council’s vote to authorize the condemnatioy riimtion” violated the Charter
and was void?

The Superior Court rejected this argument, holdireg the terms “motion”
and “resolution” are synonymous. We agree thatibencil acting by motion did
not violate the City Charter, but decline to adiby@ Superior Court’s holding that

the terms “motion” and “resolution” are, for allgpeses, synonymous.

19 Key no longer disputes that the timing of the tharization to file the actioni.e., after the
action was filed) did not violate Milford’s Charter
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Although “it has been said that substance there is no difference between a
resolution and an informal motion made and cartiédhere is a difference in
form between a “motion” and a “resolutiolf.” Substantively, both are actions of
the municipal body, usually adopted by vbteBut, a resolution is documented in
a particular form, which includes “resolving clasise-each identifying specific
action authorized by the voting body. A vote bytimio, in contrast, does not take
the form of a resolution. That formalistic difface is of no consequence in this
particular case, however, because the minuteseofCity Council’'s October 22,
2007 meeting clearly show that the decision to @edcwith the condemnation
action was adopted by unanimous vt&ey has not shown that the City Council
violated any positive provision of the Charter lmycdmenting its decision to take
action as a “motion,” rather than a resolutionthaugh the City Charter does not
specifically identify motions as a method by whtble Council may vote to file a

condemnation action, it also does not prohibit ox@ior require that an ordinance

162 C.J.SMunicipal Corporations § 247 (2009) (emphasis added).

12 Perkins v. Albemarle County, 198 S.E.2d 626, 628 (Va. 1973) (“The distinctlmetween a
‘motion’ and a ‘resolution’ is simply stylistic; #éne is no substantive difference.”)

1356 Am. JUR. 20 Municipal Corporations § 296 (2009) (“A resolution, in effect, encompasse
all actions of a municipal body other than ordirem?

4 Nor has any improper motive or intent on the Cdismpart been shown. Milford’s Council
repeatedly and unanimously voted to approve thel@mmation. Clearly, the Council was not
seeking to avoid a more burdensome proceduralnegent in acting by motion.
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be adopted for that purpos2.Further, Key has failed to identify any publidipp
that would be offended, or to establish that itfevafd any prejudice, from the
styling of the Council’s action to file the condeation action as a “motion” as
distinguished from a resolution.
The Condemnation Was For a Proper Purpose

Key next claims that the condemnation was mergbyedext for Milford to
benefit a private partyDLM—and not for a public purpose. Therefore, the
condemnation violates the Public Use Clauses df Hu¢ Delaware and the U.S.
Constitutions, and is invalif. The Superior Court rejected that claim, holdimatt
“the whole point of the settlement [agreement] #rel condemnation action [was]
merely to do what Milford always planned to dei’e., to provide sewer service to
West Shores, which serves a public purpose. Weeagr

A “taking which results in a substantial benefit gavate interests may

nevertheless be for ‘public use’ as required byStae and Federal constitutions,”

> The outcome would have been different had seofidi of the Charter required that a
decision to condemn property be made by “ordindntethat case, the adoption of a resolution
or a motion would have violated an explicit reqment of the Charter. There are fundamental
differences between an “ordinance” and a “resofutio See 56 AM. JUR. 2D Municipal
Corporations 8 296 (2009); 62 C.J.$unicipal Corporations 8 247 (2009); 5 McQuillin Mun.
Corp. 8§ 15.8 (3d ed.). Indeed, section 4.12 of Gmarter sets forth the specific form and
procedures of ordinances. The Charter, howevewiges no such guidance with respect to
resolutions.

® DEL. ConsT. art. I, § 8 provides that no person’s propertglistbe taken or applied to public

use without the consent of his representatives, vaititout compensation being made.” U.S.
CoNsT. amend. V provides that “public property [shalt]rwe taken for public use, without just
compensation.”



where the “underlying purpose” of the condemninthaurty, as well as the project
itself, serve a public purposg. Here, Key argues, the City’s true purpose was to
comply with the settlement agreement, and avoithé&urlitigation, with DLM.
But the Superior Court found the contrary. It fduhat that litigation, and the
resulting settlement, were ultimately all about yidong sewage services to
Milford’s residents, an unquestionably public pisel’ The provision of those
services was Milford’s primary motivation in filindpe condemnation action. Any
alleged private benefit to DLM arising from the demnation €.g., lower costs of
installing sewage infrastructure in West Shoress waidental to that primary and
legitimate purpose of the condemnatidnBecause that finding by the Superior
Court is supported by sufficient evidence and & pihoduct of logical reasoning

process we uphold 7.

7 Wilmington Parking Auth., 521 A.2d at 231.

1811 McQuillin Mun. Corp. § 32.60 (3d ed.) (notinigat the power to condemn land for the
construction of a sewer system has almost univgreaen deemed to be for a public purpose).
See also Section 2.01 of Milford’s Charter providing thatetlCity shall have the power to
condemn land “for the purpose of providing sites.fosewers [and] sewage disposal.”

19 Compare Kelo v. City of New London, 545 U.S. 469, 485-86 (2005) (noting that a takiright
be for a “public purpose” even where individual viate parties are the “most direct
beneficiaries” of the taking).

20 See Wilmington Parking Auth., 521 A.2d at 233 (holding that the Superior Caufinding of
“primary motivation” is a finding of fact, of whicthis Court’s review is limited).
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The City Was Not Estopped From
Exercising its Condemnation Power

Key’s third claim is that the City was equitablyt@sped from condemning
the Hearthstone Manor easements, because bothethathity agreement and the
Notes imply a promise by the City that it would nste its condemnation power
against Key. “The doctrine of equitable estoppalyrbe invoked when a party by
his conduct intentionally or unintentionally leadsother, in reliance upon that
conduct, to change position to his detrimént.To establish estoppel Key must
show that: (1) it lacked knowledge or the meanshhining knowledge that the
City might condemn the Hearthstone Manor easemégR)st relied on the City’s
promise, implicit in the Key utility agreement atieé Notes, that the City will not
condemn the easements; and (3) Key suffered adicegglchange of position as a
result of that relianc&.

The Superior Court correctly concluded that Key mad satisfied those
requirements, because Milford never promised to, kegplicitly or implicitly, that
it would not condemn easements on Key's prop@rtyWe agree that no such

promise can be implied from the utility agreement dhe Notes. The utility

2L \Waggoner v. Laster, 581 A.2d 1127, 1136 (Del. 1990) (quotiison v. Am. Ins. Co., 209
A.2d 902, 903-04 (Del. 1965)).

2214,

23 Key contends that the Superior Court erroneousiyaed Key's argument as one based on
promissory (rather than equitable) estoppel. ¥etSuperior Court's December 31, 2008 Letter
Opinion explicitly addresses both promissory anditagple estoppel theories.
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agreement merely expresses the general princiglesriging the installation and

maintenance of sewage and water systems in and higdrthstone Manor. The

Notes allow Key to relocate easements intendeddwigle sewer services to West
Shores, but only subject to Milford’s approval. ateéd differently, the Notes

preserve Milford’s ultimate power to determine tbeation of the easements and,
If necessary, to condemn those easements. Therdfery’s equitable estoppel

claim fails for lack of any factual basis.

Compliance With the RPAA Would Be Futile

Key’s final argument on appeal is that the Supe@ourt erred by finding
that Milford was excused from complying with recarrents of the RPAA before
filing the condemnation action.

The RPAA applies to the acquisition of real propday state and local land
acquisition programs, and seeks “to0 encourage axmkdee real property
acquisitions by agreements with owners, to assomeistent treatment of property
owners, to promote public confidence in land aatars practices, and to avoid
litigation and thereby relieve congestion in theurt®.®* To achieve those
purposes, the RPAA prescribes certain proceduasntianicipalities must follow

before acquiring interests in real property by @ndation. These include: (1)

24 City of Dover v. Cartanza, 541 A.2d 580, 582 (Del. Super. Ct. 1988).
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making every reasonable effort to acquire the peaperty by negotiatioft (2)
appraising the property before the initiation ofgoiation and granting the
owner’s designated representatives an opportunitadcompany the appraiser
during the inspection of the propeffiand (3) providing the owner of the property
with a written statement of the amount establisasdust compensatidn. The
Superior Court held that although Milford had fdiléo comply with those
requirements, its failure was excused because ttyesBGowed that compliance
would have been futil&

Key claims that the conclusion that compliance wodve been futile is
unsupported by the record, because there is nemsgdthat the City attempted, or
that Key refused, to negotiate the sale of themanes. This claim is belied by
Key’s request that this Court reverse both the Bap€ourt's Award Order and
the Order of Possessi6h. Key’s discontent is not with the amount that hsw

awarded as compensation, but rather with the condtom itsel{>—a problem

529Del. C. § 9505(1)
2629Del. C. § 9505(2).
729Ddl. C. § 9505(3).

8 Cartanza, 541 A.2d at 583 (holding that valid excuses tBofe the RPAA include “the
agency'’s good faith efforts to comply with the pas or a showing that compliance would have
been futile.”)

29 See note 7supra.

%01 fact, the Superior Court entered the Final Advaf Compensation Order at Key’s request.
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that full compliance with the RPAA would not haveeyented. Moreover, Key
concedes that after the first condemnation acti@s wismissed and before the
second action was filed, Milford and Key engagatsuccessfull~in extensive
negotiations to resolve this matter. The curreppeal underscores the
reasonableness of the Superior Court’s conclugiah“ho amount of negotiation
or compliance with the RPAA” could have resolved 8talemate that the parties
reached during those negotiations.

We find no error in the Superior Court’s decisibm grant Milford
possession of the Hearthstone Manor easements.

CONCLUSION
For the foregoing reasons, the judgments and sroethe Superior Court

are affirmed.
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